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SPECIAL 
ASSIGNMENTS——I 


By Lt. Gale Krouse, USN 


(This is the first of a series of articles prepared 
by the Nawy’s lawyers who have been assigned by 
the JAG to legal duties in other Bureaus and 
Offices of the Navy Department. The purpose is 
to acquaint the service with the nature and extent 
of the legal problems which currently beset the 
Navy, and the ever-increasing need for sound legal 
opinion created by modern planning and adminis- 
tration. Succeeding articles appear in earlier 
issues of the JAG Journal.) 


HE Naval Shore Establishment in the conti- 

nental United States alone is valued at more 
than 5 billion dollars. This fact in itself is suffi- 
cient to classify, for the purpose of this article, 
the Department of the Navy as one of the world’s 
largest property owners. The Base Maintenance 
Section, of the Office of the Chief of Naval Oper- 
ations is charged with the coordination and di- 
rection, in accordance with approved policy and 
plans, of the establishment, disestablishment, de- 
velopment and maintenance of all Naval Bases in 
order that the logistic support facilities in the 
shore establishment will be adequate to meet 
planned requirements of the operating forces. It 
is apparent that the continued services of a lawyer 
for this section is a definite requirement. 

The phenomenal growth of the Naval Estab- 
lishment in recent years has produced many prob- 
lems of great magnitude for its administrators, 
not alone in matters of substantive administration, 
but in the interpretation of laws and administra- 
tive procedures enacted by the Congress. In order 
to cope with these problems, legal billets were es- 
tablished in the various offices of the Navy Depart- 
ment to provide the necessary advice and counsel 
in the immediate offices rather than to formally 
submit every question requiring a legal interpreta- 
tion to the Judge Advocate General for an opinion. 
This procedure has enabled the Office of the Chief 








of Naval Operations to operate in a more efficient 
and expeditious manner in providing service sup- 
port to the field activities and formulating plans 
of operation. 

The JAG Law Specialist assigned duty in the 
Continental Base Maintenance Section of the 
Office of the Chief of Naval Operations may be 
compared with the legal adviser to a corporation 
in that his duties are seldom routine and he is con- 
fronted with a wide variety of problems that are 
presented to this section for action. 

During World War II it was necessary to make 
decisions without too much thought being given 
to the effect of such decisions upon the citizens and 
private enterprises involved. Such practices were 
condoned because of the emergency confronting 
the nation at the time. Now numerous individuals, 
municipalities and private corporations are pre- 
senting claims against the Navy for damages to 
property allegedly arising from various actions 
taken by the Navy during the War. These claims 
sometimes involve both the Army and the Navy 
and it is necessary to work in conjunction with the 
Army in investigating the facts surrounding the 
particular claims. It is necessary to contact the 
Bureau or Office of the Navy which conducted the 
experiment or training maneuvers, as the case may 
be, which allegedly caused the damage, to ascer- 
tain whether or not the damage claimed actually 
could have resulted from the Navy’s actions in the 
premises. It is further necessary to ascertain 
whether or not the Navy is under any contractual 
obligation to the claimant; in making such deter- 
mination the Judge Advocate General’s Office is 
consulted for approval of the findings of this office. 

As an example, there is the case of the Board of 
County Commissioners requesting the Navy to re- 
store the beaches of a lake that were allegedly de- 
stroyed, during the War, by students operating 
landing craft on the beaches. The students were 
attending a private school maintained by a private 
contractor engaged in the manufacture of landing 
craft for the Army and Navy. The contractor, of 
his own accord, established the school and evi- 
dently had some sort of an agreement with the 
County Commissioners for the use of the beaches 
in connection with the school. It was determined 
after proper liaison with the J AG’s Office that the 
Navy has no authority, apart from obligations 
created by contract, to pay for damages to private 
property caused by a private corporation which 
was the immediate user of the beach in this case. 


1t was further pointed out that the school appeared 
to have been a private enterprise and the training 
was furnished to the Government gratuitously. 

It would be very difficult to explain all of the 
everyday functions of the billet without going 
into a burdensome and detailed description of a 
problem and the steps taken to bring it to a work- 
able solution. Therefore, it is considered to be 
more feasible to enumerate specifically some of the 
duties required by the law specialist officer. 

It is his duty to maintain liaison with the Bureau 
of Yards and Docks on all Navy real estate mat- 
ters and to implement clearance through the Chief 
of Naval Operations of acquisitions in fee simple, 
leaseholds and license agreements together with all 
lesser rights in land necessary to support the Naval 
shore establishment. To coordinate such clear- 
ance with all interested Bureaus, Offices and Divi- 
sions. To maintain liaison with the Bureau of 
Yards and Docks and all other Bureaus and Of- 
fices involving disposals of real estate, major con- 
struction, or designations and the assignment of 
cognizance. An example of this is where the Com- 
manding Officer of a station is of the opinion that 
additional land is needed to properly carry out the 
mission of his base. He submits his request to the 
cognizant Bureau for expression of the Bureau’s 
view, then it is processed through the Office of the 
Chief of Naval Operations and the Secretary of 
the Navy. The Chief of Naval Operations ex- 
amines the proposed acquisition as to the military 
features concerned and if satisfactory recommends 
approval to the Secretary of the Navy who for- 
mally advises the Bureau of Yards and Docks of 
the action to be taken. The Law Specialist is called 
upon to prepare correspondence, reports and opin- 
ions on real estate matters after liaison with the ap- 
propriate agency. 

He promulgates directives and information con- 
cerning real estate matters under the cognizance of 
Base Maintenance. He also provides for the Sec- 
retary of the Navy and the Chief of Naval Oper- 
ations adequate and comprehensive research on 
matters which are referred to the office for action, 
and prepares special correspondence for the sig- 
nature of the Secretary of the Navy and the Chief 
of Naval Operations. With respect to naval sta- 
tions, he contacts planning sections to ascertain 
the feasibility and/or practicability of requests as 
originated in the field relating to the development 
and improvement of naval stations. He then pre- 
pares the necessary correspondence for sponsor- 









ship or reply, and implements CNO decisions and 
recommendations concerning piers, leases, and mis- 
cellaneous facilities required for immediate and 
future operations of stations functioning under 
technical control of CNO. 

He reviews and prepares opinions on proposed 
and pending legislation where such legislation 
affects matters falling under the cognizance of 
Base Maintenance or the Shore Station Develop- 
ment Board. In many instances the officer in this 
billet is called upon to draft legislation for sub- 
mission to higher authority and to accompany 
senior officers when appearing and testifying be- 
fore committees of Congress in support of desired 
legislation. In addition to the above the Base 
Maintenance Section is often called upon to fur- 
nish legal assistance and advice to other sections 
and offices of CNO. 

The officer assigned this billet will immediately 
discover how valuable any knowledge he may have 
of the actual operation of the Naval Establish- 
ment is to him when he undertakes to write an 
opinion or submit a recommendation as to how a 
problem should be solved. The more he knows 
about the operation of the Navy, the easier and 
more expedient it is to apply the policy to the 
situation and come up with the desired solution. 
The officer will also discover that his billet is a 
constant source of information that will prove to 
be a valuable asset to himself and to any future 
commanding officer to whose staff he may be as- 
signed because of his knowledge of the organiza- 
tion of the Navy Department and his ability to 
contact the proper office for the action requested. 


Yes— 


CITE THE JAG 
JOURNAL 


N the December 1948 issue of the JAG Journal 

we issued a solemn warning against citing the 
JAG Journal in Navy judicial proceedings. It 
causes us no embarrassment whatever at this time 
to retract our December warning and to announce 
to the service that the prohibition has been re- 
moved by the Judge Advocate General. 

Articles on legal topics published in the JAG 
Journal may now be cited in Navy courts martial, 
courts of inquiry, and other legal proceedings. 
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They may be cited, not as official legal determina- 
tions promulgated by the Judge Advocate General 
of the Navy, or as having the binding effect of a 
court martial order or an OPJAG, but rather as 
accurate statements of law which have been veri- 
fied and checked to determine their validity as 
such. 

The greatest caution and utter integrity must be 
exercised by all who cite articles from the JAG 
Journal or any other legal publication. Officers 
serving on courts must learn to discern the apt 
from the inapt application of legal principles cited. 
That which is true, and legally valid, within the 
context of the article cited may in some cases be 
completely at variance with the facts in cases be- 
fore the bar. The opinions of writers should be 
distinguished from statements of law which have 
been announced by the courts, Navy or civilian, 
since the JAG Journal does not prohibit its authors 
from delivering their ideas of what the law should 
be. 

This decision of the Judge Advocate General 
marks a milestone in the life and progress of the 
JAG Journal, and greatly extends its scope and 
value to the naval service. In addition, it marks 
another milestone in the legal education of our 
readers. Having learned during the past year 
and one-half that a better and deeper knowledge of 
law can be acquired painlessly through these pages, 
you now will be required to read our articles more 
knowledgeably. You must recognize now those 
articles which are controversial, and in which the 
author opposes the weight of legal opinion as pro- 
nounced by the courts, or policy as announced by 
the Navy Department. Such articles, if cited at 
all, should be used with the utmost caution and 
with the frank statement that the article is op- 
posed by the holdings of courts. You should be 
able to recognize at a glance, by this time, those 
articles which have their roots so deep in basic hu- 
man rights or in basic legal rights, and are so well 
known through custom and tradition, that they 
require little or no citation of cases in which these 
concepts have been declared or upheld. You 
should recognize easily those articles which are 
frankly instructional in character, dealing gen- 
erally with courtroom proceedings and the proper 
conduct of their legal duties by officers of the 
Naval Establishment. 

* Equally obvious to the readers will be articles 
which go beyond the ordinary, run-of-the-mill 
problems met in the average judicial proceeding. 
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In articles of this type frequent references will be 
found to cases which have been decided by courts 
of competent jurisdiction, to Court Martial Or- 
ders, Opinions of the Attorney General, Comp- 
troller General, and the Judge Advocate General. 
Citation of articles of this type will furnish proof 
to courts that the legal points discussed have in 
fact been adjudicated by other courts, although in 
most instances and in most commands through- 
out the Navy the references cited in the articles 
will not be available to court or counsel. For this 
reason, Navy courts are not bound to follow the 
law set forth in JAG Journal articles unless the 
cases referred to in the articles can be brought 
into court in their entirety in the official reports 
containing them. Thus, an article which cites a 
1945 court martial order is not binding upon the 
court. The court martial order itself, when 
brought into court, is binding upon the court. The 
article, when read to the court, presents to the 
court for its guidance a source of information. 
The court is free, in its mature judgment, to in- 
vestigate, to accept, or to reject the validity or the 
applicability of the article to the case on trial. 

The value to Navy courts is unmistakable. It 
will be possible, now, for counsel to present to the 
court, through JAG Journal articles, a symposium 
of the law as declared in various jurisdictions, 
tending to support his contentions. While the ar- 
ticle, or series of articles, on the topic are not 
completely binding upon the court, yet the fact 
that they are discussed in the JAG Journal’s pages 
should be conclusive of the fact that the points 
discussed are not unique, nor figments of counsel’s 
imagination, but are matters which have been ar- 
gued before, and decided by, other courts at other 
times and places. Courts can be assured, unless 
specific words of warning preface JAG Journal 
articles, that every case cited therein has been 
checked in this office to ascertain whether it recites 
the weight of authority, that it is still current and 
has not been specifically overruled by a competent 
higher court, and that the author has correctly 
cited his case with relation to the context of his 
article. In other words, we now vouch for the ac- 
curacy and integrity of the author’s statement 
that the cases cited support the legal points dis- 
cussed in his article. Nevertheless, it is both the 
duty and the prerogative of every court in the 
Navy to determine whether the law cited is ap- 
plicable to the facts in each particular case laid 
before a court. 


We must, however, reiterate our warning about 
the use of digests of forthcoming CMO’s in court. 
Because only the complete CMO carries the ap- 
proval of SecNav, the digest of a CMO has no 
binding weight in court. The same is true of pub- 
lished digests of cases decided in civilian courts 
because they, too, represent an editor’s view of 
what the court held, and are published only as 
clues to the legal points discussed in the complete 
opinions. This is standard procedure in all courts, 
extended now to our Navy courts. 


COLLISIONS IN 
NAVIGABLE 
CHANNELS 


Ledr. A. R. Lyngby, USN 


OLLISIONS between vessels occur more fre- 
quently in restricted waters than upon the 
high seas. As a consequence, ensuing Admirality 
litigatiton may involve issues which arise when a 
vessel is obstructing or partly obstructing a navi- 
gable channel. 

The statute which controls in this situation is 
title 33 U. S. Code, section 409, chapter 9, which 
provides: 

“Tt shall not be lawful to tie up or anchor vessels 
or other craft in navigable channels in such a 
manner as to prevent or obstruct the passage of 
other vessels or craft * * *.” 

Cases of this character involve interesting situa- 
tions. There is abroad the general impression that 
any violation of the Anchorage statute casts sole 
fault on the anchored vessel and shields the ma- 
neuvering vessel from any liability. Theoretically, 
such an impression rests upon a sound premise. 
The Supreme Court has held, as early as 1874, that 
the violation by a vessel of a statute imposes the 
burden of proving that not only did the violation 
not contribute but that it could not possibly have 
contributed to the collision. This is the so-called 
Pennsylvania rule (86 U. S. 125), which is the 
frequently repeated and is one of the standard 
doctrines in Admiralty law. However, in actual 
litigatiton the anchored vessel has not fared as 
badly as the Pennsylvania rule might lead one to 
expect. Frequently, the anchored vessel is able to 
carry this burden and demonstrate that her posi- 





tion was a “condition” and not a “cause” of the 
collision, where the anchored vessel was seen and 
the other craft could have readily maneuvered so 


as to have avoided her. In the last analysis, the 
matter will turn on the facts of each case. 

The first line of inquiry in this type of case is 
usually whether there was sufficient space in the 
navigable channel for other vessels to pass. 
Where the channel is 4 or 5 miles wide, or even 
1,900 feet wide, the courts, as one might anticipate, 
have held that the position of the anchored vessel 
was not a cause of the collision.!. Daylight and 
speed of the moving vessel are also important fac- 
tors.2. If established anchorage grounds are in 
close proximity to the location of the anchored 
vessel and she could have reached this area courts 
uniformly hold, in the absence of other controlling 
factors, that her position caused the collision. 
This has been held true even where a blanket of 
fog appeared suddenly and enshrouded the area.* 
Where the circumstances are such, however, that 
anchoring in the channel, in fog, would appear 
to a prudent seaman to be less dangerous than 
proceeding to open sea or to regular anchorage 
grounds at a distance, then the anchored vessel 
has been held not at fault.*| During periods of 
good visibility, when customary anchorage areas 
are crowded, the anchored vessel’s position has 
also been held not to have contributed to a col- 
lision, where 500 to 750 feet of clearance remained 
in the channel.® 

It is clear that a vessel, even while obstructing 
a navigable channel, does not, for purposes of civil 
suit, become an outlaw. Her anchoring becomes 
unlawful, however, when the channel is so ob- 
structed that passing her becomes a dangerous 
maneuver.’ Factors for consideration in this type 
of situation include a determination as to whether 
there was sufficient space for a properly navigated 
vessel to pass and whether the passing vessel knew 
of the location of the other vessel, or had passed 
her on previous occasions. With these factors 
present, a vessel was held not to be at fault, 
where she had anchored 600 to 800 feet in front 
of a busy ferry slip.’ Many cases of like nature 
have held differently, however. Where a 104-foot 
channel near a drawbridge had been narrowed to 72 
feet and a tug and car float with a width of 58 feet 
attempted to pass, the moving craft was held at 
fault for not having held back until the area could 
be cleared.* Occasionally, the unexpected posi- 
tion of the anchored craft will present the moving 
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craft with a sudden emergency, which confuses 
her navigation. In this situation, the position of 
the anchored vessel is often held to be the cause of 
the resulting collision. In a recent case, The 
Frank (C. C. A. 2, 1930, A. M. C. 858, 40 F. (2) 
430), the moored vessel had considerably narrowed 
the channel near a drawbridge at the junction of 
the Harlem and Hudson Rivers. There was a busy 
ferry slip in the area. A carfloat approached the 
ferry slip at the river junction, leaving a 150-foot 
space between herself and the obstructing vessel. 
The Frank, with a 200-foot tow, was emerging 
from the Harlem River, on an ebb tide. Her mas- 
ter, confronted with the situation, attempted to 
pass between the car float and obstructing vessel, 
and collided with the latter. The Frank was com- 
pletely exonerated. 

Two recent cases involve naval vessels. The 
first concerned one of the original LST’s placed in 
operation. While proceeding to New Orleans from 
Pittsburgh, she anchored for the night near Reel- 
foot Light on the Tennessee shore of the Missis- 
sippi River. This was considered by her Com- 
manding Officer as a safe anchorage, since over 600 
feet of channel remained_and, before darkness had 
fallen, vessels had passed with facility on either 
side of the LST. Proper lookout and anchor 
lights were maintained. At midnight, a descend- 
ing tow of steel gasoline barges collided with the 
LST. The court found that a mutual fault situa- 
tion existed, holding that the LST should have 
used both bow and stern anchors, since the use of 
only the bow anchor permitted her to swing 
through an arc of but 100 to 150 feet.® 

The Navy Department fared much better in the 
other case, where a destroyer had anchored, in 
daylight, in Gravesend Bay, with her bow pro- 
jecting 75 yards into the channel. When a tug 
with a loaded dump scow was observed attempting 
to cut across her bow, the destroyer veered her an- 
chor chain to the bitter end, and backed her engines 
for approximately 3 minutes, until the scow struck 
the starboard side of the destroyer. Since the 
destroyer, in extremis, had done all she possibly 
could to avoid the collision, the other vessel was 
held solely at fault." 

From a review of the litigated cases the follow- 
ing may be considered contributing factors in this 
situation : 

(A) For the moving vessel : 

1. Whether the collision could have been averted 
by reasonable diligence of the colliding vessel. 











2. Whether warning and an opportunity to move 
was given by the moving vessel. 

3. Whether there was sufficient room to pass, 
when the moving vessel was navigated with the 
care the situation required. 

4. Whether the moving vessel could have fore- 
seen the danger, or whether she was confronted by 
a sudden emergency. 

(B) For the moored vessel : 

1. Whether the moored vessel was required to 
tie up because of emergency, or as a matter of 
convenience only. 

2. Whether there was a safe anchorage or moor- 
ing nearby. 

3. Whether the moored vessel was engaged in 
channel improvement work. 


PETROLEUM 


AND THE NAVY LAWYER 


By Ledr. W. B. Matney, USN 


HERE are at the present time four naval 

petroleum reserves and three naval oil-shale 
reserves set aside from public lands for the ex- 
clusive use or benefit of the Navy. The current 
resurgence of interest in the Nation’s oil resources 
focuses, in some degree at least, upon these re- 
serves and provides a climate favorable to a re- 
examination of the legal problems incident to their 
existence. These problems which have been the 
constant concern of the Judge Advocate General of 
the Navy for many years relate to various phases 
of foreign and domestic petroleum exploration and 
production and acquire form and meaning only 
against the background of the long and somewhat 
tumultuous history of the reserves. 

Early in the present century, the Navy deter- 
mined that liquid fuel would power its fighting 
ships, and the President, realizing that petroleum 
was a wasting asset, decided that rational pre- 
‘aution required that the Government should con- 
trol adequate reserves in the ground for the 
exclusive use or benefit of the Navy, available to 
be drawn on in a national emergency should other 
sources fail. To this end the petroleum and oil- 
shale reserves were established. 

In this limited résumé, it is possible only to 
summarize the legal actions which were neces- 


4. Whether the moored vessel was otherwise at 
fault. 


5. Whether the moored vessel. took precautions 
commensurate with the danger she presented. 


1The Ogemaw (D. C. Wis. 1887, 32 Fed. 919) ; Phinney v. The 
DeLion (D. C. Pa. 1898, 84 Fed. 1011). 

2 The Hagen (C. C. A. 9, 1926, A. M. C. 454; 11 F. (2) 1941) ; 
The Orion (C. C. A. Mass. 1928 A. M. C, 1044, 26 F. Supp. 603). 

3The Newburg (C. C. A. 19038, 124 Fed. 954) rev. on other 
grounds ; The Southern Cross (C. C. A. 2, 1938, 93 F. (2) 297). 

* The Lehigh (D. C. N. Y. 1935, A. M. C. 702, 15 F. Supp. 425) ; 
The City of Norfolk (C. C. A. Va. 1920, 266 Fed. 641). 

5The Meanticut (1946, A. M. C. 178, 65 F. Supp. 203); The 
Montrose (1942, A. M. C. 1362, 47 F. Supp. 719). 

® The Arcturus (C. C. A. 2, 1937, A. M. C. 763, 89 F. (2) 694) ; 
The Perseverance (1933, A. M. C. 508). 

1 Erie R. R. Co. v. U. 8S. (S. D. N. Y. 1946, A. M. C. 103, 64 F. 
Supp. 946). 

8 Daly Boys v..Brong No. 7 (C. C. A. 2, 1938, A. M. C. 1055, 
98 F. (2) 714). 

*U. 8. v. Horace E. Horton (N, D. Tl. 1948, A. M. C. 289). 

1 The Philip v. Meseck (S. D. N. Y. 1947, A. M. C. 800). 





sary to clear the Government’s title to these lands 
following their reservation. 


Nawal Petroleum Reserves No. 1 (Elk Hills) and 
2 (Buena Vista Hills) 


In 1910 President Taft withdrew from entry 
practically all public lands in California believed 
to be valuable for oil, including the lands now 
within Petroleum Reserves Nos. 1 and 2. Two 
years later he issued an Executive Order creating 
Reserve No. 1 for the use or benefit of the Navy. 
Interspersed throughout this reserve were pri- 
vately owned lands, and although a number of 
prospecting wells had been drilled by claimants 
under the mining laws, oil had not been discov- 
ered and there had been no oil development on this 
Reserve No. 1, either on the Government or pri- 
vately owned lands. The Navy realized that if 
the private owners should discover oil and develop 
their land, oil from the Government lands would 
be lost by drainage. 

The major portion of the privately owned lands 
was owned by the Southern Pacific Railroad Co. 
as a result of the act of July 27, 1866, which 
granted alternate sections of nonmineral Govern- 
ment land to the companies to aid in the construc- 
tion of the railroads. When the title of the rail- 
road company was examined, it was found that in 
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applying for the land under its grant, the com- 
pany had represented these lands as being non- 


mineral in character. The United States con- 
tended that these representations were false and 
instituted suits against the company to clear the 
Government’s title. 

In the first case relating to 9 14 sections of land 
in Naval Petroleum Reserve No. 1, the United 
States prevailed in the District Court, lost in the 
Circuit Court of Appeals, and finally won in the 
Supreme Court. (United States v. Southern 
Pacific Co., 251 U.S. 1 (1919) reversing 249 Fed. 
785 (C. C. A. 9th, 1918).) 

In the second case the several suits filed by the 
Government were consolidated for hearing. This 
case related to 7 14 sections in Reserve No. 1, 23 
sections in Reserve No. 2 (Buena Vista Hills), and 
some 145,000 acres of lands on the west side of San 
Joaquin Valley not within the Naval Petroleum 
Reserves. The Federal District Court held against 
the United States on August 28, 1919. (United 
States v. Southern Pacific Co., 260 Fed. 511 (D.C. 
N. D. Calif. S. D. 1919) and the Department of 
Justice decided not to appeal from this judgment 
which became final. The Attorney General be- 
lieved that the two cases were legally distinguish- 
able on the facts and acted upon his belief by re- 
fusing to litigate the second case further. In 1937, 
congressional inquiry was made into the matter 
and the Department of Justice prepared a report 
advising that the earlier failure to appeal had 
closed all legal avenues of reopening the case (D. J. 
164672). The railroad’s title to the lands covered 
by the second case thereby became unassailable 
and title to a large part of these lands ultimately 
passed from the railroad company to the Standard 
Oil Co. of California, the present owner. 

In the meantime, some development had taken 
place on private land both within Reserve No. 1 
and outside thereof along the eastern boundary 
and it was believed that Government oil was being 
lost by drainage. Under the common law “Rule 
of Capture,” such owner had a full legal right to 
keep oil so drained without accounting for it in any 
manner. In those days the accepted method of 
protection against drainage was to drill one or 
more rows of wells, called offsets, on one’s own 
land opposite the wells causing the drainage ; how- 
ever, the Secretary of the Navy had no authority 
to deal with this problem or to authorize the drill- 
ing of such protective wells. To provide such pro- 
tection, Congress, in the Naval Appropriation Act 
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of June 4, 1920 for the fiscal year 1920-21, gave 
the Secretary of the Navy this necessary author- 
ity. The 1920 Act placed the naval petroleum re- 
serves under the exclusive control of the Secretary 
of the Navy with full power “to conserve, develop, 
use, and operate the same in his discretion, directly 
or by contract, lease, or otherwise, and to use, store, 
exchange, or sell the oil and gas products thereof 
* * * for the benefit of the United States.” 
The legislative history of the 1920 Act makes it 
fairly clear that the act was intended to do no more 
than make it possible for Navy, through the drill- 
ing and operating of offset wells, to protect its oil 
from drainage resulting from operations on ad- 
joining land. 

Before the Navy could arrange for the drilling 
of the necessary off-set wells under the 1920 Act, 
there was a change in national administration 
which gave rise to events leading to the so-called 
“oil scandals.” The new administration assumed 
office on March 4, 1921, with Mr. Edwin Denby as 
Secretary of the Navy, and Mr. Albert B. Fall as 
Secretary of the Interior. Secretary Fall, almost 
immediately after taking office, pressed for an or- 
der transferring the Naval Petroleum Reserves 
from the Navy to the Interior Department. Sec- 
retary Denby consented to such a transfer and the 
President directed the proposed transfer by an 
Executive Order dated May 31,1921. The Interior 
Department then issued leases to the Doheny in- 
terests (Pan American Petroleum) for 22 wells on 
the eastern edge of Reserve No. 1 (Elk Hills) and 
soon after issued an additional lease covering 18 
offsetting wells to Pan American Petroleum Co. 
These leases were presumed to be authorized by the 
Act of June 4, 1920. In April 1922, another offset- 
ting lease for 18 wells was granted to Belridge Oil 
Co. This lease was not awarded on the basis of 
competition and later the Government unsuccess- 
fully attempted to cancel the lease on that ground. 
(United States v. Belridge Oil Co., 13 F. (2d) 562 
(C.C. A. 9th, 1926), certiorari denied 273 U. S. 733 
(1926).) 

In 1922 the Interior Department entered into 
two contracts with the Pan American Petroleum 
Transport Co. (a Doheny company) under which 
the Government’s royalty oil, gas, and natural gas- 
oline from Reserves No. 1 and No. 2 were ex- 
changed for the construction of storage facilities 
at Pearl Harbor, Hawaii, which storage facilities 
were to be filled with fuel oil. Under these con- 
tracts the Pan American Petroleum Co. received 

























































a preferential right to any lease which the Gov- 
ernment thereafter might make in Reserve No. 1. 
At the time the second contract was executed, the 
Pan American Petroleum Co. (a Doheny com- 
pany) was given a lease covering all of the Govern- 
ment-owned land remaining in Reserve No.1. A 
similar lease transaction was made with the Mam- 
moth Oil Co. (Harry F. Sinclair interests) with 
respect to Reserve No. 3 (Teapot Dome). 

These leases were short-lived since the subse- 
quent disclosures of the Walsh Committee (Sen- 
ator Thomas J. Walsh of Montana) led to the in- 
stitution of suits resulting in the setting aside of 
these leases and contracts. (Pan American Petro- 
leum & Transport Co. v. United States, 273 U.S. 
456 (1927) (Elk Hills, Reserve No. 1) ; Mammoth 
Oil Co. v. United States, 275 U.S. 13 (1927) (Tea- 
pot Dome), Reserve No. 3.) See also United 
States v. Pan American Petroleum Co., 55 F. 2d 
753 (C. C. A. 9th, 1932), certiorari denied 287 
U. S. 612 (1932), involving three other leases in 
Naval Petroleum Reserve No. 1 granted by Secre- 
tary Fall which were also canceled. 

In 1927, after the litigation was completed, the 
President revoked the order transferring the naval 
petroleum reserves to the Department of the In- 
terior and Navy reassumed jurisdiction on August 
1, 1927. The Act of February 25, 1928, chapter 
104, 45 Stat. 148 (34 U.S. C. A. 52a), confirmed 
Navy’s jurisdiction over all oil and gas leases in 
the naval petroleum reserves which had been is- 
sued under the Act of June 4, 1920 as well as those 
leases made pursuant to sections 18 and 18 (a) 
of the Mineral Leasing Act of February 25, 1920. 
A commission appointed by the President to for- 
mulate a comprehensive program for the reserves 
condemned the use of offset wells and recommended 
instead the shutting-in of Navy wells and the mak- 
ing of compensatory royalty agreements with ad- 
jacent operators in lieu thereof. 

The Act of June 30, 1938, in substance, reenacted 
that portion of the act of June 4, 1920 relating to 
naval petroleum reserves, and, in addition, author- 
ized the Secretary of the Navy (a) to exchange 
sections of land in order to consolidate the Govern- 
ment’s lands in one block and Standard’s in an- 
other; (b) to enter into compensatory royalty 
agreements in lieu of operating offset wells, and 
(c) if satisfactory exchanges or agreements could 
not be accomplished, to acquire the privately 
owned lands in Reserve No. 1 by purchase or con- 
demnation. 


In anticipation of entering into a unit plan con- 
tract with Standard, this Reserve No. 1 (Elk Hills) 
was enlarged by Executive Order in October 1942 
to take in the balance of the known geologic struc- 
ture of the Shallow Zone to the east (7 F. R. 8411; 
9409-9410). 

In 1940, Standard gave 6 months’ notice to Navy 
of its intention to drill on its lands in Reserve 
No. 1. Navy thereupon undertook to correlate 
all available data on the oil content of the reserve 
in order that it might negotiate for the purchase 
of Standard’s interests. Navy received an appro- 
priation of $195,000 to drill test wells for that 
purpose, but the Bureau of the Budget refused 
to release these appropriated funds. Navy then 
asked the President to order the release of these 
appropriated funds; however, on March 21, 1942, 
the President wrote to the Secretary of the Navy 
that time was too short to start test drillings and 
directed the Secretary— 


“to proceed immediately with negotiations look- 
ing toward the purchase, if possible, of all lands 
lying within the geologic structure in which Naval 
Petroleum Reserve No. 1 is located. In this con- 
nection I suggest the advisability of arranging for 
paying for such lands through the years on a 
royalty basis over and above the minimum price 
based on their lowest estimated yield. If satis- 
factory arrangements cannot be promptly con- 
cluded with the owners, then you are authorized 
to institute condemnation proceedings through the 
Department of Justice.” 

In compliance with the President’s instructions, 
Navy entered into a purchase agreement dated 
November 20, 1942 with the Standard Oil Co. 
of California covering the acquisition of Stand- 
ard’s holdings and the operation and development 
of the reserve as a unit and by letter of November 
17, 1942, the Secretary of the Navy sent the Agree- 
ment to the President for the approval required 
by the 1938 Act. In his letter the Secretary said 
that— 


“The proposed agreement is responsive to the sug- 
gestion in your letter to me of March 21, 1942, 
relative to a comparatively small initial cash 
payment.” 


This contract after execution was criticized by the 
Department of the Interior, whereupon the Pres- 
ident asked the Department of Justice to examine 
it. The Attorney General referred the matter 
to the Lands Division of the Department of Jus- 
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tice, where a memorandum was prepared conclud- 
ing that the agreement was invalid, primarily be- 
cause it undertook to avoid seeking appropria- 
tions from Congress by paying Standard for its 
lands and services to be rendered under the con- 
tract, in oil, and because it undertook to vest 
Standard with an interest in the Government’s 
land and equipment. 

This agreement was then rescinded by mutual 
consent of the parties thereto, the deed covering 
all its lands and facilities in the reserve given by 
Standard to the Government was returned, and a 
temporary operating agreement was put into effect 
while Navy and Standard attempted to negotiate 
a contract which would comply with the Depart- 
ment of Justice’s interpretation of the law. 

In November 1943, the Secretary of the Navy 
requested the opinion of the Attorney General as 
to the legality of a new proposed “unit plan” con- 
tract agreement. The Attorney General in his 
opinion of November 24, 1943, informed the Secre- 
tary of the Navy that the second agreement should 
not be executed without additional statutory au- 
thority as, in his opinion, the proposed contract 
committed Navy to the expenditure of money with- 
out first obtaining appropriations from Congress, 
and provided for the disposition of Government 
property without statutory authority. In addi- 
tion, the Attorney General did not believe that the 
1938 Act authorized unit plan agreements by the 
United States direct, although existing law did 
permit such agreements being entered into by the 
Government’s lessees with the Secretary’s ap- 
proval, 

Navy then sought and procured passage of the 
Act of June 17, 1944, chapter 262, section 1, 58 Stat. 
280 (34 U.S. C. 524). This Act reenacted and 
spelled out more clearly the powers vested in the 
Secretary of the Navy under the 1938 Statute and 
conferred additional authority to Navy as to Re- 
serve No. 1. Navy is therein specifically author- 
ized to enter into a unit plan agreement with own- 
ers or lessees of lands within the Reserve or outside 
the Reserve, but on the same geologic structure and 
to produce oil in time of emergency when found 
necessary by the Secretary and the President, and 
authorized by joint resolution of Congress. This 
Act affirmatively required that all expenses in- 
curred by the United States “shall be paid from 
appropriations made available for such purposes 
by the Congress.” 
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Under authority of that Act, the unit agreement 
with Standard now in force relating to Naval Pe- 
troleum Reserve No. 1, was executed on June 19, 
1944, and approved by the President on June 28, 
1944. The Government lands together with the 
private lands of the Standard Oil Co. of Califor- 
nia therein are now being operated as a single 
property. 

Within the legislative provisions, this contract 
(Nod 4219) provides that Standard operate the 
reserve under the direction of an operating com- 
mittee composed of two members, one represent- 
ing the company and one representing the Navy 
and in the event of any disagreement between the 
members of this committee, the matter in dispute 
will be referred to the Secretary of the Navy whose 
decision in each case shall be final and binding 
on both Navy and Standard. 

The ultimate participation of each party in the 
development and operation of the reserve under 
this contract is established on a percentage partici- 
pation basis in each productive zone. At the pres- 
ent time there are two producing oil zones under- 
lying this reserve; namely, the Shallow Oil Zone 
and the Stevens Oil Zone. 

During the period of World War II, it became 
necessary to open up the reserve to supply the 
additional oil required to meet the demands of 
operations in the Pacific area, and the Congress 
by a required joint resolution authorized a pro- 
duction increase of 50,000 barrels a day over the 
15,000 barrels a day which Standard was then pro- 
ducing for its own account under the 25,000,000 
barrel consideration Standard was to receive for 
giving up control to Navy over the time and rate 
of production of all its oil within the reserve. 

Immediately following VJ-day, production was 
reduced by the Secretary of the Navy to the 
original 15,000 barrels a day allowed for Stand-- 
ard’s account. Later this amount was reduced to 
a maximum of 8,500 barrels a day. This latter 
amount of test oil which flows to and is charged 
against Standard’s account, currently represents 
the maximum amount of necessary test produc- 
tion required in connection with certain engineer- 
ing studies which make up a readiness program 
authorized by the Secretary. As the result of an 
exploratory program, the known oil reserves in 
the Elk Hills have been substantially increased 
and is by far the largest single relatively un- 
touched oil reserve in California. The location 
of this large oil reserve on the West coast where 














sources of domestic natural petroleum are failing 
and its proximity to the Pacific area makes the 
retention of the Elk Hills field as a naval petro- 
leum reserve of the utmost importance in the 
scheme of national security. 

Naval Petroleum Reserve No. 2 (Buena Vista 
Hills) , whose origin and history is set forth above, 
embraces the major part of a large oil-bearing 
structure located some 6 miles due south of the 
Elk Hills. Oil was discovered on private lands 
in this field in 1910, some 2 years before the re- 
serve was established, and development is now vir- 
tually complete on both private and Government 
lands. 

All Government land in this reserve is checker- 
boarded by privately owned property from which 
oil in large quantities has been produced for over 
a quarter of a century. As a result of threatened 
drainage of Navy land by operations on adjacent 
private lands, it became necessary over 25 years 
ago to lease these lands to insure that the Govern- 
ment received its share of the oil before it was 
drained away by privately owned wells. In view 
of the above, Navy has never been able to secure 
control over the time and rate of production from 
this field to the point where the oil could be con- 
served in the ground as it has in Naval Petroleum 
Reserve No. 1 (Elk Hills). 

The leases on Reserve No. 2 are essentially the 
same as leases made under the Mineral Leasing 
Act and are administered by the Secretary of the 
Navy under the rules and regulations promulgated 
by the Department of the Interior under that Act. 
The Department of the Interior also furnishes 
technical advice and other assistance to Navy for 
which the Navy Department pays $20,000 or more 
annually. 


Naval Petroleum Reserve No. 3 (Teapot Dome) 


This reserve in Wyoming contains 9,321 acres, 
all of which is owned by the Government. At the 
time this reserve was established, it was estimated 
to contain over 125,000,000 barrels of recoverable 
oil. A careful survey made during the recent war 
period reduced this estimate to 8,000,000 barrels, 
with a potential daily production not in excess of 
2,000 barrels. 

When the huge supply of oil required for war 
purposes is considered, it is obvious that the small 
production from the known shallow horizons of 
Teapot Dome would be relatively unimportant in 
an emergency, particularly in the light of its in- 


land location. The Office of Naval Petroleum Re- 
serves is currently investigating the possibility of 
exploring for deeper production in this reserve. 


Naval Petroleum Reserve No. 4 (Point Barrow, 
Alaska) 


This reserve embraces an area of approximately 
37,000 square miles which lies north of the Brooks 
Range above the Arctic Circle and extends to the 
Arctic Ocean. 

Although this reserve was created in 1923, the 
petroleum possibilities of the area had been only 
superficially explored until the press of the late 
war made it expedient to investigate fully this 
Arctic area. 

Available funds will permit exploration to con- 
tinue until 30 June 1950 and purchase supplies for 
the 1951 season’s work. At that time new appro- 
priations will have to be made for funds to carry 
out exploration activities for 1951, 1952, and 1953. 
By this time the possibilities of finding major 
quantities of oil in Naval Petroleum Reserve No. 4 
should be determined to the extent that a decision 
can be made to either continue the work or termi- 
nate operations. 

In general, it may be said that so far exploration 
in the reserve has been carried on, using all the 
methods and procedures commonly used by the 
oil industry in a foreign exploration program. 
Those engaged in the work are optimistic that com- 
mercial production will be found in this area wher- 
ever both structure and sediments lithologically 
suited for reservoirs are found together. 


Naval oil shale reserves 


To provide a secondary possible source of fuel, 
portions of the vast oil-bearing shale formations in 
Colorado and Utah were set aside as naval oil-shale 
reserves by two Executive Orders dated 6 Decem- 
ber 1916. Later, on September 27, 1924, an addi- 
tional tract adjoining the Colorado Reserve on the 
west, south, and east was withdrawn as an area for 
plant sites and waste disposal in connection with 
operations on Naval Oil Shale Reserve No. 1 when 
such work is undertaken. In all, the naval oil-shale 
reserves cover some 158,000 acres. According to 
the United States Bureau of Mines investigations, 
there are 34,000 acres of oil-shale lands in the Colo- 
radio Reserve alone from which 15,000,000,000 bar- 
rels of shale oil can be recovered. 

Under its research investigations of synthetic 
liquid fuels, the Bureau is now engaged in operat- 
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ing demonstration mines and plants to develop the 
best methods for mining and processing oil shale. 
It is also attempting to develop a continuous-flow 
retort for extracting shale oil from the rock. In 
addition, the Bureau is building a pilot refinery 
to develop special refining techniques to convert 
shale oil into usable liquid fuels. The site of this 
operation is at Rifle, Colo., on Naval Oil Shale Re- 
serves No. 1 and No. 3. 
Future operations of the reserves 

As to the future of naval petroleum and oil- 
shale reserves, it is interesting to note that the 
Special Subcommittee on Petroleum, Committee 
on Armed Services, House of Representatives, in 
its 1948 report, No. 263, called upon the Secre- 
tary of the Navy to submit to the Congress with 
the least practicable delay a complete develop- 
ment program for Naval Petroleum Reserve No. 1 
(Elk Hills), Calif., and to fully determine the 
potentialities of Reserve No. 4 (Point Barrow), 
Alaska. This report further expressed the view 
that additional military or naval petroleum re- 
serves should be established and completely and 
rapidly developed. 


The Case of The 





In accordance with the above request, an accel- 
erated development program for Naval Petroleum 
Reserve No. 4 (Alaska) has been effected and Rear 
Adm. George L. Russell, Judge Advocate General 
of the Navy and Commodore William G. Green- 
man, director of naval petroleum and oil-shale re- 
serves, as negotiators, designated by the Secretary 
of the Navy have now reached an agreement with 
the Standard Oil Co. of California which will when 
executed, make possible the complete exploration 
and development of all oil-bearing structures 
which are productive within the present bound- 
aries of Naval Petroleum Reserve No. 1 (Elk 
Hills), Calif. This proposed agreement has been 
approved by the Attorney General as to legality 
and as required by statute (58 Stat. 280) was 
submitted to the Armed Services Committees of 
the Congress for consultation. These commit- 
tees have advised the Secretary of the Navy that 
no further consultation is desired. This agree- 
ment has been executed by the Secretary and be- 
come effective 4 January 1949 when it was ap- 
proved by the President of the United States. 


WONDERFUL WITNESS 


UR November article on the direct examination 
of witnesses has brought forth much favor- 
able comment from those who have been seeking a 
sound method of extracting knowledge in court. 
A great many of the comments have been tinged 
with yearning, however, because the witness was 
just too succinct and terse to be human. Never in 
the history of man, I was told, has there existed 
such a perfect witness. 

We must admit that our hypothetical hotel man- 
ager, was, in fact, the product of our imagination, 
and has no counterpart in real life, more’s the pity. 
He was obviously a well-prepared witness—“Mich- 
igan coached,” as one of the officers put it. Yet 
there is no reason why every witness who appears 
in a Naval court martial should not be able to 
deliver his store of knowledge in court in a manner 
closely approximating that of our November wit- 
ness. It is merely a matter of preparing the wit- 
ness before trial and bringing him to the stand 
sure of his facts and ready to speak them. 
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The phrase “coaching the witness” has come to 
have such an unpleasant connotation that we now 
associate it with the underhanded, unethical prac- 
tices indulged in by shysters. It is true that many 
of the less reputable members of the legal profes- 
sion “coach” witnesses to the extent of suborning 
perjury—or at least to the extent of putting words 
in the mouths of witnesses—but it is equally true 
that most highly successful and completely re- 
spectable trial lawyers use the same device with 
all propriety. 

It is very useful at this point, therefore, to 
define what we mean by proper “coaching,” or 
preparation, of witnesses. After we have defined 
the practice we will proceed to advocate it strongly. 
But before we can begin the definition we shall 
have to scrutinize the position in which the wit- 
ness finds himself in order to get all the parties 
to the trial in their proper perspective. 

In the first place, probably 95 percent of all wit- 
nesses may, fairly, be classified as reluctant; they 











have been brought into the case against their will, 
and they do not enjoy the prospect of going into 
court. Some of them, particularly the younger 
ones, will feel that testifying in court is only a 
high-grade form of “snitching” on a fellow man. 
The other 5 percent will be comprised of those who 
have been personally injured by the accused in 
the course of the offense for which the man is being 
tried, and therefore seek retribution ; and those in- 
tense idealists who have a strong sense of duty and 
volunteered their testimony for the betterment of 
the Navy. Some of these latter may dramatize 
their positions a trifle, but a little caution will pre- 
vent this fact from causing too much damage. 

None of them, it is quite safe to say, will know 
the elements of the offense, and therefore will not 
know what facts must be proven by the prosecu- 
tion or by the defense to sustain their respective 
contentions. Some of your witnesses will have 
their knowledge at second hand, and will have 
heard it repeated so often that they now consider 
it entirely valid as a matter of personal belief. 
Others will have a marked tendency to offer opin- 
ion based upon deduction from known facts, in- 
ferences and barest suspicions. While it is en- 
tirely probable that the court after listening to 
his testimony will arrive at the same opinion, wit- 
nesses should be cautioned to avoid stating their 
own opinions and to stick to the facts alone. The 
vast majority of witnesses will be very sure of 
their facts, but will assume that counsel will know 
exactly what questions to ask to bring the infor- 
mation properly into court. Unfortunately, this 
last group is being deluded. There are all too 
many lawyers who do not know what questions 
to ask, either on direct examination or cross 
examination. 

Now we can get to that definition of “coaching.” 
Proper coaching should consist, primarily, in the 
complete disclosure to prospective witnesses of 
the offense charged against the accused, and all 
the material facts alleged in each specification. If 
necessary, the legal language employed in the 
specifications should be simplified so that the 
witnesses will understand clearly what you are 
talking about. It should consist, also, in a brief 
but very strongly worded review of the necessity 
for the punishment of offenders against our naval 
community for the protection of the members of 
that community. In equally strong words should 
be given the warning that the accused, too, is a 
member of the community and is entitled to every 


shield which the law affords him, against im- 
proper and unlawful accusation and conviction. 
Witnesses should then be advised of the distinc- 
tion between personal, direct, knowledge and the 
type of “knowledge” they have acquired by hear- 
say, or second hand. Only after these prelimi- 
naries have been completed should the witnesses 
be asked to state what they know about the case. 

This will be the most tedious portion of your 
session with witnesses, but it will prevent the 
actual trial from becoming tedious if you handle 
your questioning properly at this preliminary 
stage. Reiterate your questions as though you 
were cross examining; test the facts from every 
possible angle. Have your witnesses go over the 
facts repeatedly, checking them for weaknesses 
and uncertainty. When you have determined to 
your own satisfaction that the witness has dis- 
closed all the facts which he knows, it is your ball 
again with goal to go. 

Your witness now knows what information you 
want him to give to the court when he takes the 
witness stand, and he realizes that he has informa- 
tion which may well determine the outcome of 
the case. He is impressed with his personal re- 
sponsibility to the naval community and with the 
necessity for telling only matters within his per- 
sonal knowledge. You must not now neglect to 
give him the feeling of confidence which will en- 
able him to go into court and tell his story so 
simply and truthfully that it will withstand the 
most searching cross examination. He will not 
have complete confidence unless you now tell him 
exactly what questions you will ask in order to 
bring out the information which he possesses and 
is willing to give. 

The questions should be asked, and answers 
given by the witness, several times so that the 
witness may become familiar with your manner 
of asking questions and so that you, as counsel, 
may have a final check on the answers. If the 
witness at this point abandons fact, voices his 
opinions, indulges in hearsay or tends to ramble 
all over the lot you will have an opportunity to 
stop him and caution him. At no time should 
your instruction of the witness, your interruptions 
or sugestions, amount to suggesting factual matter 
not within the clear knowledge of the witness. In 
your contacts with witnesses scrupulous care must 
be exercised to avoid transmitting your own ideas 
or the ideas of any other witnesses. Your instruc- 
tions should be limited, where factual matter is 
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concerned, to how to say the facts within the 
knowledge of the witness, and not what to say. 

To obvious “catch” to this procedure is that it 
requires thorough knowledge of the elements of the 
offense charged, of the rules of evidence and of 
trial procedure. This should be of little concern 
to naval officers, however, since even without this 
article they are required to and presumed to know 
all these things. Nevertheless, careful study on 
the part of all readers is sincerely recommended, 
to the end that you may make your required duties 
as legally valuable in actuality as they are in 
theory. Assumptions that knowledge is, in fact, 
possessed by our naval officers serve their purpose 
admirably until actual use of that knowledge is 











required. Then assumptions will do well to turn 
into realities if justice is to be achieved. 

A word of warning will dono harm here. There 
may be some unworthy souls among our readers 
who have a slight strain of shyster blood in them 
and who see in this article a means of accomplish- 
ing, by extension of the method, an unworthy pur- 
pose. Tothem we can only say that the testimony 
of a properly instructed witness is clearly identi- 
fiable as such, even from the printed page of a 
record of proceedings. Similarly, the testimony 
of a “shyster-coached” witness bears all its own 
peculiar trademarks and is easily detected all along 
the line. The Navy does not look with compla- 
cency on such incidents. 


INACTIVE RESERVE 


ASSISTS JAG 


By Cdr. Herbert M. Hart, USNR 


Head. War Crimes Branch 


ANY Naval Reserve officers, who are not on 
active duty, have assisted in gathering evi- 
dence for the prosecution of war criminals. This 
program, referred to in BuPers Letter Pers— 
1D10-be-decl, serial 5226, dated 23 November 
1948, resulted from proposals by the Office of the 
Judge Advocate General. 

These officers aided the War Crimes Branch in 
its primary function of obtaining the testimony 
of former Navy and Marine Corps prisoners of 
war, many of whom have been separated from the 
service or are assigned to duty at points where 
no officer-lawyer on active duty is available. 
Since it is the responsibility of this office to fur- 
nish all obtainable evidence to the various War 
Crimes Trial agencies, it was decided to call upon 
the Naval Reserve for help in reaching inaccessible 
witnesses. 

Several Reserve officer-lawyers already have 
received orders for such work since the inaugura- 
tion of the program. These officers are issued Ap- 
propriate Duty Orders, with pay, by District Com- 
mandants when requested by the Judge Advocate 
General. At the same time War Crimes Branch 


sent the officers detailed instructions and practical 
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suggestions for most effective procedure. Those 
suggestions, which apply to all interviews of 
former prisoners of war, have been developed by 
an experienced lawyer-officer after 9 months of 
such duty. They were designed to bring out all 
possible facts and details. 

It must be realized that the procedure followed 
in obtaining this “War Crimes” evidence is not 
in accordance with instructions laid down in Naval 
Courts and Boards for the taking of depositions. 
We were dealing with witnesses whose minds, in 
many instances, were fogged by beatings, starva- 
tion, insufficient clothing, mistreatment and torture 
of all sorts, and most of all by the desire to forget 
the terrible ordeals they had undergone. 

Often the former prisoners of war did not 
want to talk about their experiences. It was neces- 
sary to exercise the highest degree of tact, pa- 
tience, sympathy, and understanding when inter- 
viewing them. ‘The witnesses actually did not 
remember many facts that we might think should 
be unforgettable. On one occasion, a witness 
could not recall a single fact about his imprison- 
ment and treatment. He could not even remem- 
ber the names of his fellow prisoners or the enemy 














guards. Finally the key thought was found when 
he was casually asked, “What were your barracks 
like?” Soon he was talking of the arrangement 
of the bunks. He remembered who slept on either 
side of him, who bunked just inside the door. 
One thought led to another and he was able to 
recall various persons and happenings. He told 
of the lack of food, of beatings, and other mis- 
treatment that occurred. From this we were able 
to develop a rather complete picture, thereby cor- 
roborating other testimony we had taken. 

With help the witness will frequently find the 
thread leading to the latch string that opens the 
door of forgotten memory. We must open that 
door. Our first effort should be put the witness 
at ease. A short, friendly discussion of the gen- 
eral over-all picture will usually accomplish that 
purpose. He will begin to talk about various inci- 
dents, places, and people. Careful notes should 
be taken as he talks. We must let him ramble on, 
but note the details he overlooks so we can bring 
them out by later questions. We must keep in 
mind that we are trying to establish the corpus 
delicti of an offense which was committed by a 
certain individual against another individual at 
a definite place, on a particular day, in a certain 
prescribed manner and using a definitely described 
weapon or instrument. 

While the rules of evidence have been relaxed 
somewhat in the War Crimes Courts, we have in- 
sisted that Navy testimony must be the best we 
can obtain. We could not submit testimony that 
showed on its face that it was incomplete, or that 
the witness probably had more information than 
we obtained from him. Whether the witness was a 
civilian or a soldier, sailor or Marine, and re- 
gardless of nationality, all his information had to 
be fully exhausted. Each witness had some know]l- 
edge of instances of improper treatment of a pris- 
oner of war similar to the following: 


Murder or killing without justifiable cause. 

Beating, clubbing, whipping, striking, kick- 
ing, slapping, etc. 

Inhumane treatment, either as punishment or 
otherwise. 

Needles forced into prisoners’ flesh. 

Pencils driven under fingernails. 

Pads applied to flesh and ignited. 

Medical experiments. 

Insufficient food—deprivation of meals as 
punishment or otherwise. 


Food unfit for consumption. 
Theft of food, cigarettes, clothing, etc. from 

Red Cross parcels intended for the POW’s. 

Inadequate clothing to protect from either 
cold or heat. 

Inadequate or improper housing for POW’s. 

Unhealthy, filthy, etc. conditions of barracks 
or quarters. 

Experienced officers have found that these for- 
mer prisoners of war actually do have extreme dif- 
ficulty in recalling even general circumstances, to 
say nothing of minute details, and frequently they 
secretly resent being urged or even asked to talk of 
their experiences. However, with careful, patient 
and tactful discussion (rather than questioning) 
their memories quite often will clear sufficiently 
so that worth while testimony is produced. 

All essential facts of each alleged offense must 
be developed. The following points were covered 
in detail: 


(1) Camp Commander (name, nickname, or de- 
scription ). 
(2) Who (victim, and accused must be identi- 
fied) : 
(a) Victim: Name, nickname, or descrip- 
tion. 
(b) Accused: Name, nickname, or descrip- 
tion. 
(c) Witnesses: Names, nicknames, or de- 
scription. 
(3) What (incident and instruments, etc.) : 
(a) What happened (struck on head, knocked 
unconscious, fell to ground, etc.) . 
(b) Instrument (club, sledge hammer, 
needles, weather, hose, water, etc.). 
(4) When (approximate date as “about June 
1943”). 
(5) Where: Location in detail. 
(a) Which POW camp or other place. 
(b) Which part of camp, mine, etc. 
(6) How: Describe the incident in detail telling 
just how it happened. 
(7) Why: What occurrence, if any, did the 
accused use as an excuse for the attack. 
Although the War Crimes trials all are nearly 
terminated, Reserve Officers may yet be called upon 
to assist in procuring affidavits for this final phase. 
In the event of assignment to duty for this purpose, 
the experiences related above should help in secur- 
ing pertinent information. 
The finished document—the signed and sworn 
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statement—should be in narrative form as dis- 
tinguished from the question and answer form of 
the usual deposition. A Specimen War Crimes 


Affidavit has been prepared by the “War Crimes 
Branch” of the JAG Office. Copies may be had by 
addressing a request to the head of that branch. 


RESERVE NEWS 








O insure accuracy in reporting what recordings 

and films will be available for use at law unit 
meetings we have delayed until this month the 
printing of the suggested programs for the second 
half-year of unit activity. 

The recordings and films listed below all will 
be available as of the date of this issue of the JAG 
Journal. The programs may be varied to suit 
the needs of the individual units or may be disre- 
garded entirely. They are set forth here as an 
indication of what materials are available for the 
asking. District Directors of Naval Reserves will 
assist you in obtaining such materials, 

7. (a) Introduction by Commanding Officer. 

(6) Lecture (15’) on Correspondence 
Course —“Foundation of National 
Power.” The text used is issued by 
the Center on custody receipt. 

(c) 16-mm. film (17’) on “This is America— 
Guam, Salvaged Island” (MC- 
2949G). 

(d) JAG Office Dise Record (21’) on “Gen- 
eral Law Division (Tax Branch).” 

(e) Discussion of Recording. 

8. (a) Introduction by Commanding Officer. 

(6) Lecture (15’) on Correspondence 
Course—“International Law” (enroll- 
ment for advanced course at Naval 
War College, , Newport, R. I. required). 

(c) 16-mm..film (37’) on “Solomon Islands” 
(MH-2040). 

(d) JAG Office Dise Record (25’) “General 
Law Division (Claims Branch).” 

(e) Discussion of Recording. 


(c) 16-mm. film (25’) on “Fighting Men— 
By Your Command” (MA-2366N). 

(d) JAG Office Disc Record (25’) on “Mili- 
tary Law Division (Courts of Inquiry 
and Boards of Investigation 
Branch) .” 

(e) Discussion of Recording. 

10. (a) Introduction by Commanding Officer. 

(6) 16-mm. film (53’) on “Venereal Disease 
Control in the U. S. Navy—Story of 
the D. E. 733” (MN-2454E). 

(c) JAG Office Disc Record (24’) on “Mili- 
tary Law Division (Retiring and Ex- 
amining Boards Review Branch).” 

(d) Discussion of Recording. 

11. (a) Introduction by Commanding Officer. 

(5) 16 mm. film (60’) on “Black Sea Fight- 
ing” (ME-1940). 

(c) JAG Office Disc Record (23’) on the 
“Navy Law Manual.” 

(d) Discussion of Recording. 

12. (a) Introduction by Commanding Officer. 

(6) Lecture (15’) on Correspondence 
Course—“Elementary Nuclear Phys- 
ics” (Atom Bomb). Based on the 
“Atomic Bomb Test Extra” of the 
ALL HANDS issue of July, 1946, and 
on “Applied Nuclear Physics” by Pol- 
lard and Davidson. It is hoped that 
this course will give sufficient founda- 
tion in the principles of atomic physics 
to permit the student to face with 





9. (a) Introduction by Commanding figBLIC LIBRARY sryater comprehension the problems 


(6) Lecture (15’) on Correspondence 
Course — “Communications.’ 
required: The Communicatign Officer 
(NavPers 16101); Comm 
Instructions, 1944 (DNC 5); Manual 
of Naval Correspondence (Weather- 
ford, McGraw-Hill Book Co.). All 
are issued on custody receipt by the 
Center. 
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wlfich will arise in the wake of the 

atdmic bomb. Reference material is 

ed by the Center on custody re- 

pt. 

(c) 16-mm. film (19’) on “To the Shores of 
Iwo Jima” (MN-5124). 

(d) JAG Office Dise Record (25’) on “Secu- 
rity.” 

(e) Discussion of Recording. 
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